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Harvey Weinstein, #MeToo, Parliament, 
Congress, the New York Times, National Public Radio, 
the cover of Time magazine, #TimesUp—the end of 
2017 and beginning of 2018 has seen the 
conversation about discrimination and harassment, 
especially sexual harassment in the workplace, 
explode. At the same time, the Equal Employment 
Opportunity Commission (EEOC), the federal agency 
that enforces laws against harassment and 
discrimination in the workplace, issued Promising 
Practices for Preventing Harassment. The guidance 
came out of the work done by the EEOC's Select Task 
Force on the Study of Harassment in the Workplace. 
Among other findings, the Task Force found that even 
though one-third (1/3) of the charges filed with the 
EEOC each year are harassment charges, harassment 
goes unreported in 3 out of 4 instances. A recent 
survey by the Society of Human Resources 
Management (SHRM) found that, in 86 percent of 
unreported harassment incidents, the victim was 
female; and the most cited reasons for not reporting 
were fear of retaliation or fear of being labeled a 
complainer. 

With all of this attention to the issue of 
harassment, what is a wise employer to do?  

First, every employer, regardless of size, should 
have an Anti-Harassment and Anti-Discrimination 
Policy. Promising Practices identifies several features 
of a strong Anti-Harassment policy. These include 
typical provisions such as: a statement that the policy 
applies to employees at every level of the 
organization, as well as to applicants, clients, 
customers, and other relevant individuals; an 
unequivocal statement that harassment is prohibited; 
a description of prohibited conduct, including 
examples; a description of the organization's 
complaint procedure; and anti-retaliation provisions. 
The EEOC also recommends explicitly advising 
employees that “employees are encouraged to report 
conduct that they believe may be prohibited 

harassment (or that, if left unchecked, may rise to the 
level of prohibited harassment), even if they are not 
sure that the conduct violates the policy.” Other issues 
to address are information regarding the process for 
investigation of a complaint and “assurance that the 
organization will take immediate and proportionate 
corrective action if it determines that harassment has 
occurred.” The EEOC suggests these policies should 
be written in plain English and translated into all 
languages commonly used by employees. 

Second, a good policy is only good if 
communicated to employees, and that means wise 
employers will provide interactive training to their 
employees. The SHRM survey found that, while 
virtually every employer had an anti-harassment policy 
of some type, 20% of non-management employees 
were not certain whether their employer had such a 
policy.  

In its publication, Promising Practices, the EEOC 
identifies expectations for anti-harassment training. 
These include having training that is:  championed by 
senior leaders; repeated and reinforced regularly; and 
provided to employees at every level and location of 
the organization. The guidance also recommends live, 
interactive training over electronic training, and 
training that includes examples specific to your 
workplace. If your organization has been solely using 
generic electronic training, it may be time to re-
evaluate that practice.  

In addition to these general suggestions, 
Promising Practices lays out what the EEOC believes 
should be included in training. It can serve as a sort of 
checklist for whether the training provided to your 
employees is adequate.  

Promising Practices also addresses supervisor 
and manager training specifically, providing examples 
of the topics that should be covered, such as how to 
handle a complaint and non-retaliation information. It 
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also suggests employers should consider workplace civility and bystander 
intervention training.  

Third, wise employers will ensure that those responsible for handling 
complaints follow through. Promising Practices notes that other factors that 
contribute to eliminating harassment and discrimination in the workplace 
are committed and engaged senior leadership, trusted and accessible 
complaint procedures, and consistent and demonstrated accountability.  

Finally, wise employers will be sensitive to workplace conversations 
and concerns arising from the near-constant media coverage of these 
issues. Some victims of sexual assault report suffering anxiety and related 
health issues from reading stories associated with the #MeToo campaign. 

There have also been reports of managers discretely refusing to hire 
women or minority applicants in order to avoid working with them out of 
fear of potentially being accused of harassment. Businesses must be alert 
to these concerns and must be prepared to address them as they arise. 

The wise employer will take the time to address these issues now, 
before a complaint is filed with a federal or state agency. Employers 
seeking assistance with policies, training, or other issues are advised to 
consult counsel to determine the best way to proceed. 

Article written by Dawn J. Lanouette, Esq.  For more information, contact  
Ms. Lanouette at (607) 231-6917 or via email at dlanouette@hhk.com;  
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The Stephen Beck, Jr., Achieving a Better 
Life Experience Act of 2014 amended Section 
529 of the Internal Revenue Code to authorize 
the establishment of tax deferred investment 
accounts for persons with disabilities. These 
accounts are coined “ABLE Accounts” and they 
operate like a Supplemental Needs Trust in that 
the assets in an ABLE Account can be used for 
disability related expenses; however, a balance 
of up to $100,000 is disregarded from 
Supplemental Security Income, Medicaid, and 
other means-tested benefits. This means that 
persons with disabilities can now save and invest 
their own money without risking benefits, thus 
encouraging greater independence while 
planning for their future.  

To qualify for an ABLE Account, the 
beneficiary of the account has to have a disability 
that presented itself before the age of 26.  If you 
meet that criteria and are receiving SSI or SSDI, 
then you will automatically be eligible. If you are 
not receiving SSI or SSDI, then you have to obtain 
a letter from a licensed physician indicating: a 
physical or mental impairment that is expected to 
last at least a year; blindness; or a disability that 
is included on the Social Security 
Administration’s list of Compassionate Allowance 
Conditions. A list of these conditions can be found 
at https://www.ssa.gov/compassionateallowances/
conditions.htm. If the beneficiary qualifies under 
those standards, then the beneficiary, the 
beneficiary’s parent, guardian, or agent acting 
under a Power of Attorney, can open the Account. 
Once the ABLE Account is open, anyone, 
including trusts, corporations or other legal 
entities, can contribute to it. 

Although the onset date of the disability has 
to have been before the age of 26, you can be 
any age to be the beneficiary of an ABLE Account. 
Earnings and distributions from ABLE Accounts 
are tax-free as long as they are used for qualified 
disability expenses. Examples of some qualified 
disability expenses include costs for education, 
health and wellness, transportation and housing. 
If the Account is used for something that is not 

considered a qualifying expense, there could be 
a penalty assessed on the distribution and it 
might create a problem for the beneficiary’s SSI 
or Medicaid eligibility. As a result, trustees should 
think twice before making distributions, 
especially if they are unsure about the nature of 
the expense.  

Before you decide to open an ABLE Account, 
there a few key limitations you should be aware 
of. The first limitation is that only one ABLE 
Account is allowed per beneficiary. The second is 
that total contributions to an ABLE Account in any 
one year are capped at the annual gift tax 
exclusion amount ($15,000 for 2018). The third, 
and perhaps most important, limitation is that 
any balance remaining in the Account at the 
death of the beneficiary will go to reimburse the 
State(s) for any medical assistance rendered 
since the creation of the Account.  

That third limitation will sound familiar to 
those of you with First Party Supplemental Needs 
Trusts. Not to be confused with a Third Party 
Supplemental Needs Trust, the First Party 
Supplemental Needs Trust is funded using the 
assets of a disabled beneficiary (hence “First 
Party”) and, if properly drafted, should be exempt 
from SSI and Medicaid calculations; but any 
balance remaining in the trust on the death of 
the disabled beneficiary will go to reimburse the 
State(s) for any medical assistance rendered to 
the beneficiary. The Third Party Supplemental 
Needs Trust is funded using resources of 
persons other than the disabled beneficiary 
(hence “Third Party”) and, if properly drafted, 
should be exempt from SSI and Medicaid 
calculations. The main difference with the Third 
Party Supplemental Needs Trust is that the 
creator of the trust can direct where the balance 
goes on the death of the beneficiary. Unlike the 
ABLE Account, SNTs have less restrictive 
requirements to qualify and there are no limits to 
the maximum balance allowed in an SNT. 

 

A detailed overview of SNTs is reserved for 
another issue.  If you wish to discuss the options, 
please consult with an Estate Planning Attorney 
with knowledge of these special needs planning 
opportunities.  

There are currently 28 States that offer 
ABLE Accounts, including New York. The NY ABLE 
legislation was signed into law in December 
2015 and is administered by the Office of the 
State Comptroller. This office also oversees the 
administration of New York’s 529 College 
Savings Program, which was established to 
assist and encourage saving for future education 
expenses. New York State residents utilizing the 
New York State 529 Direct Plan can deduct up to 
$5,000 per year for contributions to the plan. 
There is also no penalty for rolling a 529 Plan 
over to a 529 ABLE Account. This means that, if 
you decide to fund a 529 Plan, but the 
beneficiary qualifies for and would ultimately 
benefit more from an ABLE Account, you could 
roll it over at any time with no penalty.  

If you would like additional information 
about New York’s ABLE Accounts, the 
information and application material can be 
found at www.mynyable.org. If you would like 
additional information about New York State’s 
529 College Savings Plan, the information and 
application material can be found at 
www.nysaves.org. 

Article written by Jeremy P. Sedelmeyer, Esq. For more 
information, contact Mr. Sedelmeyer at (607) 231-6854 
or via email at jsedelmeyer@hhk.com. 

A B L E  A C C O U N T S  A N D  P L A N N I N G   
F O R  P E R S O N S  W I T H  D I S A B I L I T I E S   

https://www.ssa.gov/compassionateallowances/conditions.htm
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When the media reports on the “highest property taxes” in 
New York—or in the United States, for that matter—Greater Binghamton 
sometimes receives an honorable mention. As a matter of pure dollars 
and cents, homeowners in Westchester and Nassau pay, on average, 
significantly more than the typical Binghamtonian. That is, for the most 
part, because houses in those counties have much higher market 
values. However, when we look at the “effective tax rate,” the Parlor City 
fares much worse. More specifically, the effective tax rate on 
commercial and industrial property in the City of Binghamton is mind-
bogglingly high. 

The effective tax rate compares taxes paid to the value of the 
property on which they are paid. For example, in the City of Oneonta, 
where property is assessed at 100% of its full value, a commercial 
property assessed at $100,000 will pay $3,267.47 in property taxes. 
Therefore, the effective tax rate is 3.267%. Nationally, that is a relatively 
high percentage. It is even a little high for New York. But it does not hold 
a candle to Binghamton. There are a couple of reasons for this. 

To begin with, unlike most other municipalities in New York, the City 
of Binghamton has a two-tiered tax structure. It taxes certain residential 
property (defined as “homestead” property) at a lower rate than it taxes 
non-homestead property. Currently, the combined (county, city and 
school) homestead tax rate is $60.54 per thousand dollars of assessed 
value. Thus, a single family, two-family or three-family house assessed 
for $100,000 will pay $6,054 in taxes, minus any applicable STAR 
exemption or rebate.  

Commercial, industrial and other non-homestead properties, 
including apartment complexes, factories and mom-and-pop storefronts, 
are taxed at $91.54 per thousand of assessed value. Therefore, a fast 
food restaurant assessed at $100,000 will pay $9,154.35 in real 
property taxes. Because the City’s equalization rate (in theory, the ratio 
between a property’s assessment and its market value) is 84%, this 
means that the City’s effective tax rate for non-homestead property is 
7.69%. This is more than double the effective tax rate in Oneonta, on 
Long Island, and in New York City. 

It is true, of course, that market values in Binghamton are lower 
than in many other parts of the State. The same $100,000 house or 
commercial property used in the examples above might be valued at 
$500,000 downstate. Nevertheless, the taxes assessed against 
Binghamton commercial properties, as compared to their full market 
value, are incredibly high. 

Higher property taxes, of course, depress market value. 
Unfortunately, Binghamton’s decision (in 1993) to opt into the 
homestead tax structure created a vicious cycle of lower values and 
higher tax rates. By law, the non-homestead “share” of the City’s 
property taxes is set in stone at approximately 50.9% of all taxes levied, 
no matter what those properties are worth as compared to the 
homestead properties in the City. This, together with regular increases in 
the City’s budget and overall property taxes, has caused an explosion in 
non-homestead tax rates: 

 

 

These increases are driven by two factors: budget increases and 
declining commercial property values. Making matters worse is the fact 
that increases in the effective tax rate, in and of themselves, have a 
negative impact on market value, which then leads to higher tax rates, 
and then to lower values, and on and on in a vicious circle.  

So…what is a Binghamton owner to do? Politically, pushing for a 
repeal of the homestead tax and some measure of budgetary restraint 
would be a good start. Individually, if the increases in effective tax rates 
have driven the value of your property below the assessor’s valuation, 
you can also grieve your assessment. Basically, you need to compare 
(a) your equalized assessment (assessed value ÷ equalization rate) (this 
indication of “full market value” should appear on your tax bills) with 
(b) your actual market value.  

For a functioning rental property, the market value can be 
estimated by subtracting your fixed, non-tax expenses from your rental 
income, and dividing the difference by an appropriate capitalization rate 
plus the effective tax rate. This is sometimes known as the Assessor’s 
formula: 

 

Rental Income  $ 50,000 

Less Fixed Property Expenses:  ($20,000) 

Stabilized Net Income:  $ 30,000 

Capitalization Rate  9.0% 

Effective Tax Rate  7.7% 

Tax-Loaded Cap Rate 16.7% 

Capitalized Value:  $179,640 
 

Note that the same property, if it were located in Oneonta, and all 
other things being equal, would be valued at $244,560 ($30,000 ÷ 
12.267%), with the difference in property tax rates providing this 
different result. 

For 2018, Grievance Day in the City of Binghamton is Tuesday, 
May 22. Grievance forms need to be filed with the Assessor in advance 
of that date, or with the Board of Assessment Review on that day. 

Article written by Paul T. Sheppard, Esq.  For more information, contact 
Mr. Sheppard at (607) 231-6729 or via email at psheppard@hhk.com. 

A N  U N W E L C O M E  D I S T I N C T I O N  

Year Tax Rate Effective Rate 

2003 $58.341 5.83% 

2008 $72.34 6.05% 

2013 $87.865 7.47% 

2018 $91.5435 7.69% 

 

P R O U D  T O  A N N O U N C E  

Carl T. Williams, Esq. 

Has joined the Firm as Special Counsel in our 
Boynton Beach, Florida Office. Mr. Williams 
concentrates his practices in commercial and 
construction litigation, Florida’s Deceptive and Unfair 
Trade Practice Act (FDUTPA), labor and employment 
litigation, partnership and shareholder disputes, real 
estate litigation, general business litigation, dispute 
avoidance and resolution, and other areas of 
litigation, including appeals. 

Mr. Williams represents clients at all levels of the 
construction process, including owners and 
developers, design professionals, general 
contractors, subcontractors, and material suppliers. 
Carl is seasoned in handling construction claims 
involving design and structural defects, construction 
contract disputes, and liens and waiver disputes. 
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When one spouse requires nursing home care and seeks Medicaid, 
the other spouse (the healthy spouse) is generally responsible for 
contributing to the cost of care. There are various guidelines and rules in 
place that can allow the healthy spouse to remain in the family home, to 
maintain a certain amount of income for themselves and to retain a 
certain amount of assets for themselves. The rest of the healthy 
spouse’s income and assets will be applied to cover nursing home costs 
for the other spouse before Medicaid will contribute to the costs. 

However, it is possible and legal for a healthy spouse to refuse to 
cover nursing home care expenses for their spouse in New York State. It 
is known as a “spousal refusal” and is initiated by a written statement 
signed by the healthy spouse. 

Upon a healthy spouse’s refusal to contribute to the cost of nursing 
home care for their spouse who is applying for Medicaid, the applicant’s 
eligibility will be determined solely on the applicant’s own separate 
income and assets. This has the benefit of allowing the Medicaid agency 
to more quickly approve the applicant’s eligibility. 

The Medicaid agency can then assess the healthy spouse’s assets 
and income and determine what action to take. They may take no 
action at all, they may try to negotiate something with the healthy 
spouse, or they may take legal action against the healthy spouse leading 
to potential liens on the healthy spouse’s assets. A spousal refusal 
actually gives the Medicaid agency more discretion in terms of how to 
proceed with the healthy spouse; otherwise the Medicaid rules about 
contribution from a healthy spouse are more strictly laid out. A spousal 
refusal also puts the Medicaid agency into the position of having to take 
legal action instead of the healthy spouse having to initiate legal action. 

In addition, a spousal refusal leading to Medicaid eligibility for the 
applicant can secure the Medicaid rate for nursing home care and not 
the typically higher private pay rate for nursing care. Consequently, if the 
healthy spouse does end up having to reimburse Medicaid or is required 
to contribute to nursing home care, any contribution would be measured 
against the Medicaid cost of care and not the private pay rate of care. 

With a spousal refusal, the healthy spouse is still required to 
disclose their income and assets, but the healthy spouse’s income and 
assets are not used for determining Medicaid eligibility of the applicant. 
For healthy spouses who have complex income and assets or are asked 
to provide time-consuming documentation for income and assets, the 
spousal refusal can move the Medicaid applicant towards Medicaid 
approval in the meantime without delay. 

If the Medicaid agency decides to pursue the healthy spouse after a 
spousal refusal, the healthy spouse may be asked to contribute 25% of 
their income in excess of approximately $36,000 annually. The first 
approximately $36,000 is considered exempt income that the healthy 
spouse may keep along with 75% of the excess income above $36,000. 
There are also general guidelines as to the level of assets a healthy 
spouse may retain, which fall between approximately $75,000 and 
$121,000. A spousal refusal allows the Medicaid agency more 
discretion to deviate from general guidelines on a case by case basis.   

A spousal refusal is not a guarantee that a healthy spouse will not 
have to contribute to nursing home care. In some parts of New York 
State, Medicaid agencies may be more aggressive about pursuing a 
healthy spouse for contribution and reimbursement following a spousal 

refusal to contribute to nursing home care. However, the shorter 
application time, the availability of the Medicaid cost of care instead of 
the private pay rate of care, and the discretion given to the Medicaid 
agency as to how to proceed, are all potential benefits. 

Of course, when faced with nursing home care costs and Medicaid 
possibilities, it is always prudent to discuss options and strategies with 
legal counsel. 

Article written by Derek S. Underwood, Esq. For more information, contact 
Mr. Underwood at (561) 231-6928 or via email at dunderwood@hhk.com 
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Hinman, Howard & Kattell, LLP 
80 Exchange Street, P.O. Box 5250 
Binghamton, New York 13902-5250 
 
Phone: (607) 723-5341 
Fax:     (607) 723-6605 
www.hhk.com 
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This newsletter is for information purposes only, and does not constitute legal advice.   
The Publisher assumes no liability for the reader’s use of information herein. 

Circular 230 Disclosure:  Any federal tax advice included in this communication (including any 
attachments) was not intended or written to be used, and cannot be used, for the purpose of 
(i) avoiding US federal tax-related penalties or (ii) promoting, marketing or recommending to another 
party any tax-related matter addressed herein. 

Attorney Advertising.  Prior Results Do not Guarantee a Similar Outcome  

 
C O N G R A T U L A T I O N S !  

Derek S. Underwood, Esq. 

Derek Underwood was elected to the Board of Trustees 
of Christopher Community, Inc. Christopher Community 
is a non-profit development and management company 
that specializes in housing for seniors, families and the 
disabled in Upstate New York. Christopher Community 
currently manages nearly 3,000 units within 104 
buildings as well as administering the Onondaga County 
Rental Assistance Program for over 600 households. 

Our New York City Office has relocated to:  

757 Third Avenue, Suite 2017, New York, New York 10022 

Phone: (646) 863-8510 | Fax: (646) 863-8509 

R E L O C A T I O N  A N N O U N C M E N T  


