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L 
  awrence C. Anderson is one of Binghamton’s 
native sons. You may know him as an 
experienced and talented attorney, a dedicated 
supporter of community organizations, an avid 
runner, skier and outdoorsman, or accomplished 
world traveler. We know him as our close friend, 
one of our most important partners, and the only 
person we know who carries a vial of ground hot 
peppers on his key chain. 
Larry joined Hinman, Howard & Kattell as an 

associate in 1972. In 1979, he became a partner, joining his father, 
New York State Senator Warren Anderson, as member of the firm. 
Ultimately, in 1999, Larry was selected as HH&K’s Assistant 
Managing Partner, a role which he has faithfully and effectively filled 
ever since. Serving in this capacity and as a member of HH&K’s 
Executive Committee, the hallmark of Larry’s leadership approach 
has been his unrelenting focus on ensuring that all of the operations 
undertaken by the Firm are directed toward the paramount objective 
of serving client needs and achieving client goals. 

Earlier this month, the Assistant Managing Partner mantle was 
passed to Jon J. Sarra. On this occasion, with congratulations to Jon, 
we did not want to miss the opportunity to thank Larry for all he has 
done. 

Do not take this as a retirement announcement! Larry is not 
going anywhere. Larry is a respected leader of the Firm and has 
helped guide HH&K through an important period of expansion. He 
will continue as a member of the Executive Committee and, of 
course, will continue to serve our clients.  As an integral member of 
our Corporate and General Business practice groups, Larry provides 
ongoing business planning services and legal counsel to companies 
concerning operational, management, and strategic decisions. With 
his significant experience in international commercial transactions, 
Larry has also made his mark advising clients through the successful 
completion of cross-border business deals and financings.  As part of 
his legal work on behalf of individual clients, Larry has also built a 
well-deserved reputation as an effective estate planning and business 
succession planning attorney. 

Outside the office, Larry shares his time and talents throughout 
the community as, among other things, a Director of the Greater 
Binghamton Chamber of Commerce, a Director of the Conrad and 
Virginia Klee Foundation and a Trustee of the United Health 
Services Foundation. You may also see him jogging through the 
streets of Binghamton at lunchtime, skiing in Aspen, casting a fly to a 
rising trout, or enjoying a craft beer with friends.  

HH&K has been fortunate to have Larry Anderson for the past 
43 years, and we are pleased that he will be continuing his faithful 
work for the benefit of our clients as an HH&K attorney for many 
years to come. 

T A X  A S S E S S M E N T  
R E M I N D E R !  

 

For 2016,  
Grievance Day  

in Most  
Towns and Cities  

in New York State  
is Tuesday, May 24th. 

 
For questions or concerns  

about your real property tax 
assessment, contact  

Paul T. Sheppard, Esq., 
at (607) 231-6729 or 
sheppard@hhk.com or 
Tina Fernandez, Esq., 
at (607) 231-6913 or 
tfernandez@hhk.com. 
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G r i e v a n c e  T i m e  I s  H e r e  A g a i n   

emember how you felt, back in January, when you received 
your annual Town or City tax bill? Or last September, when the 
school tax bill arrived? If you looked closely at those bills, you 
may have noticed a statement along these lines: “The Assessor 
estimates the FULL MARKET VALUE of this property as of 
07/01/2014 was $__________.” If you disagreed with that 
statement, you may well have concluded that you were being 
unfairly taxed. However, if you tried to “do something about it” 
back in September or January, you would have learned that it 
was too late. If you did not challenge your assessment on 
Grievance Day in May 2015, you cannot seek relief from the 
taxes—no matter how onerous—imposed by your school 
district in September or by your town or city (and county) in 
January. 

Now, however, is the time to act with regard to your 2016 
assessment.  

In most towns and cities across New York State, tentative 
2016 assessment rolls will be filed by May 1, 2016, and 
Grievance Day will be May 24, 2016. However, villages that 
have their own assessors, some upstate cities, Nassau County, 
and New York City have different assessment calendars and 
grievance dates. In addition, some towns delay Grievance Day 
to accommodate assessors who serve more than one assessing 
unit, so you should always double-check with your local 
assessor’s office. That being said, in most locales, if you are 
dissatisfied with your 2016 assessment, you must file a formal 
grievance on or before May 24. If you miss this deadline, you 
will be out of luck for another year. 

The question is not whether you think your taxes are too 
high (they are…all of our taxes are too high), but whether you 
think the assessor has overestimated the full market value of 
your property. And do not be confused by the difference 

between your assessment and the Assessor’s estimate of your full 
market value. For example, if you live in the Town of Union, which 
has an equalization rate of 4.27%, and your assessment is $10,000, that 
means that Assessor thinks your property is worth $235,000. If your 
property is actually worth less than $235,000, you may have grounds 
for an assessment challenge. Also, if you just refinanced your mortgage 
and the bank appraisal came in at $180,000, or you just bought the 
property for $150,000, or you are about to list it for $170,000, then you 
may want to consider filing a grievance. 

Even if you have been willing to concede that your property is 
properly assessed, keep an eye out in early May for any notices from 
the assessor. Assessors are required to notify property owners of any 
change in their assessment. While assessment changes may result from 
improvements to or detractions from your property, the Assessor is 
not required to and usually does not explain the changes in these 
notifications.  

Finally, if you own multi-unit residential property in Tompkins 
County, or any property in the City of Oneonta, you should know by 
now that your assessment is going to change as the result of 
revaluation. Initial notices of such changes went out in March and 
included information on the informal review hearings which are part of 
the revaluation process. If you missed that opportunity, don’t worry, 
you can still challenge your new assessment on Grievance Day.  

One final note—the grievance process, in theory, is supposed to 
be conducive to helping individual property owners contest their own 
assessments.  In reality, the process—including the contents on the 
required grievance forms—can be confusing and errors at the 
grievance stage may affect your right to file  a further challenge in 
Court.  It is always best to secure professional advice. 

Article written by Paul T. Sheppard, Esq. For more information, contact  
Mr. Sheppard at (607) 231-6729 or via email at sheppard@hhk.com. 

Jon J. Sarra, Esq. 
HAS BEEN NAMED  

ASSISTANT MANAGING PARTNER OF THE FIRM  
EFFECTIVE MARCH 1, 2016 

 

Mr. Sarra is chair of the Firm’s Trusts, Estates, and Wealth Planning Practice Group and is also a member of the 
Real Estate and Oil and Gas Practice Groups. Combining his background in these areas with his business law 
work, Mr. Sarra counsels businesses and individuals in all aspects of estate and tax planning, estate and trust 
administration, elder law, business succession planning,  residential and commercial real estate, and financing 
transactions. Mr. Sarra also counsels foundations and not-for-profit corporations. 

P R O U D  T O  A N N O U N C E  

R 

C O N G R A T U L A T I O N S  

 

HH&K Family supporting fellow attorney Alexander D. Racketa at the 2016 Freedom Banquet. 
(back row—left to right) James R. Franz , Jon J. Sarra, Ryan M. Mead, Joel N. Patch,  
Gary C. Tyler, Daniel R. Norton and Brent M. Whiting  
(front row — left to right) Jeffrey A Jaketic,  Erica L. Lawson, Alexander D. Racketa (honoree), 
Tina Fernandez, Jeremy P. Sedelmeyer and Daria Shierly 

The Binghamton Sertoma Club 
presented HH&K associate attorney 
Alex Racketa with the Sertoman of the 
Year award at their Freedom Banquet 
on Tuesday, February 16th at the 
Binghamton Club. This award 
Recognizes an outstanding Sertoman 
for exceptional contributions to the 
club and the spirit of service to 
mankind. Congratulations to Alex for 
this well deserved recognition. 

http://www.hhk.com/attorneys/paul-t-sheppard/
http://www.hhk.com/attorneys/paul-t-sheppard/
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   n January 20, the U.S. Department of Labor (DOL) issued 
an Administrator’s Interpretation on joint-employer status under the 
Fair Labor Standards Act (FLSA).  

The Interpretation addresses employment scenarios in which 
an individual may be employed by more than one employer at the 
same time. This is not a new concept, but the Interpretation alerts 
employers that the DOL will apply the joint employer principles 
broadly to provide the fullest protection for employees. The 
Interpretation defines two joint employment models, identified 
generally as “horizontal” and “vertical.” 

Horizontal joint employment occurs when more than one 
employer each separately employs an individual and where the 
employer entities are sufficiently associated with each other with 
respect to the employee. The DOL cited a number of relevant 
factors that it will consider in determining whether horizontal joint 
ownership exists, including the extent of common ownership of the 
employers, and whether there is shared management and shared 
control over operations such as hiring, firing, payroll, overhead, and 
one administrative operation for the employers. 

Vertical joint employment exists where the employee has an 
employment relationship with one employer (the “intermediary 
employer” such as a staffing agency or subcontractor) and the 
economic realities show that the employee is economically 
dependent on, and thus employed by, another employer involved in 
the work. This other employer, who typically contracts with the 
intermediary employer to receive the benefit of the employee’s 
work, would be the potential joint employer. In determining 
whether vertical joint employment exists, the focus is on the 
employee’s relationship with the potential joint employer (the 
“other” employer). In the vertical circumstances, there is typically an 
established or admitted employment relationship between the 
employee and the intermediary employer. The employee’s work, 
however, is typically for the benefit of the other employer. The 
Interpretation cites seven “economic realities” factors for the 

J o i n t  E m p l o y m e n t  

vertical joint employment analysis; however, it cautions that the 
factors should not be considered mechanically or in a vacuum. 
Instead, they should be used as guides, and should be applied in 
a manner consistent with the ultimate inquiry and the 
“expansive” definition of employment under the FLSA. The 
seven factors are: 

▪ Directing, controlling or supervising the work 
involved;  

▪ Controlling employment conditions;  

▪ Permanency and duration of the relationship; 

▪ Repetitive and rote nature of the work; 

▪ Integral to the business; 

▪ Work performed on premises; 

▪ Performing administrative functions commonly 
performed by employers. 

 

The Interpretation asserts that the DOL will consider joint 
employment to achieve statutory (FLSA) coverage, financial 
recovery, and future compliance, and to hold all responsible 
parties accountable for their legal obligations. The 
Interpretation concludes with the statement:  

“As with all aspects of the employment relationship under 
the FLSA…, the expansive definition of ‘employ’ as including 
‘to suffer or permit to work’ must be considered when 
determining joint employment, so as to further the statute’s 
remedial purposes.” 

This final statement leaves no doubt that the DOL will 
interpret the joint employment principle in its broadest sense 
when enforcing the FLSA. 

Article written by John C. Fish, Esq. For more information, contact  
Mr. Fish at (607) 231-6712 or via email at jfish@hhk.com. 

O 

 

Michael Keenan, Esq. 

Associate Michael Keenan, working together with 
members of Binghamton University’s Technology 
Transfer Department, recently spoke to engineering 
students about how intellectual property rights 
impact the day-to-day work of engineers.  The 
discussion highlighted for the students how 
engineering work is commercialized through patents 
and other forms of intellectual property, and how 

consideration of intellectual property issues impacts employment 
opportunities and career paths.  

P R E S E N T A T I O N S  

 

Paul T. Sheppard , Esq. 

Attorney Paul Sheppard was recently one of three 
panelists for a Broome County Bar Association 
Continuing Legal Education Program on 
Mediation.  The panel covered topics including 
deciding when to mediate, preparing for mediation, 
and successful mediation tips.   
The program is available via DVD from the BCBA 
by calling (607) 723-6331.  

A s s o c i a t e  M i c h a e l  K e e n a n ’ s  
W o r k  C i t e d  i n  A m e r i c a n  
B u s i n e s s  L a w  J o u r n a l  

n article that HH&K Associate Michael Keenan wrote 
while in law school was cited in a scholarly article published  
in the Fall 2015 edition of the American Business Law Journal.  
Michael’s article, “Too Much of a Good Thing: How 
Overpopulation, Overconsumption, and Failing Distributive 
Justice Programs are Imperiling Mankind,” was published in the 
Villanova Environmental Law Journal in 2013 and examines 
ways that government aid programs could be improved to more 
effectively and more efficiently deliver vital natural resources to 
impoverished populations around the world. 

In the American Business Law Journal, University of 
Connecticut Professor Robert C. Bird and Pennsylvania State 
University Professor Daniel R. Cahoy cite Michael’s work in 
their article titled “Human Rights, Technology, and Food: 
Coordinating Access and Innovation for 2050 and Beyond,” 
which examines the conflict between food technology patents 
and global hunger. 

A 

http://www.hhk.com/attorneys/john-c-fish/
http://www.hhk.com/attorneys/john-c-fish/
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2 0 1 6  E m p l o y e e  B e n e f i t s  U p d a t e  

   he following is a summary of important pension and benefits 
tax developments that have occurred in late 2015 and may affect 
you, your family, your investments, and your livelihood. 

New tax legislation. While Congress has been chastised by some 
for being gridlocked, there was a flurry of new laws containing tax 
provisions in the last quarter of 2015: 

▪ The Protecting Americans From Tax Hikes (PATH) Act (P.L. 
114-113, 12/18/2015) retroactively extended 50 or so taxpayer-
favorable tax “extenders”—temporary tax provisions that are 
routinely extended by Congress on a one- or two-year basis, 
that had been expired since the end of 2014. The PATH Act 
made permanent more than a dozen of the extenders, including 
parity for exclusion from income for employer-provided mass 
transit and parking benefits, and nontaxable IRA transfers to 
eligible charities. The PATH Act also allowed rollovers from 
retirement plans to SIMPLE accounts, contained rules related 
to church plans, clarified and expanded the rules on the 
exclusion for health care reimbursements paid under 
governmental accident or health plans that have covered 
deceased participant's beneficiaries since before 2008, provided 
an exception for interests held by foreign retirement or pension 
funds, and contained provisions on numerous other rules.  

▪ The Consolidated Appropriations Act (P.L. 114-113, 
12/18/2015) included a two-year delay of the Affordable Care 
Act's 40% excise tax on high cost employer-sponsored health 
coverage (i.e., the so-called “Cadillac” tax) from 2018 to 2020, 
and a one-year suspension of the annual fee on health 
insurance providers in 2017. The Act also ordered a study on 
more suitable benchmarks for age and gender adjustment of 
the Cadillac tax. 

The Consolidated Appropriations Act also allows a participant in a 
qualified retirement plan, Section 403(b) plan, or a state or local 
governmental Section 457 plan to roll over his or her distribution 
from that plan to a SIMPLE retirement account (i.e., an individual 
retirement account established in connection with a SIMPLE 
retirement plan). Previously, a SIMPLE account could only accept 
contributions under another SIMPLE plan. The change is effective 
for rollovers made after the Act’s enactment and applies only to 
rollovers after the two-year period beginning on the date a 
participant in such an employer plan first participated in the 
SIMPLE plan sponsored by his or her employer. The plan 
administrator of a qualified employer plan with a participant who 
requests such a rollover to a SIMPLE account will have to verify 
that the two-year period has been satisfied before making the 
rollover. Pending guidance from the IRS, it is unclear whether 
employer plans will have to be amended to permit rollovers to 
SIMPLE accounts, or whether amendments will be needed only as 
to plans whose sponsors wish to permit such rollovers.  

▪ The Fixing America's Surface Transportation (FAST) Act (P.L. 
114-94, 12/4/2015) repealed a recently enacted provision that 
provided for a longer automatic extension of the due date for 
filing Form 5500, and thus, the automatic extension for filing 
Form 5500 remains at 2½ months. 

▪ The Bipartisan Budget Act of 2015 (P.L. 114-74, 11/2/2015) 
included changes to rules on the single-employer plan annual 
Pension Benefit Guaranty Corporation premium rates, pension 
payment acceleration, mortality tables, extension of current 
funding stabilization percentages to 2018 and 2019, and a 

T 
repeal of the Affordable Care Act's automatic enrollment 
provision. 

▪ The Protecting Affordable Coverage for Employees Act 
(P.L. 114-60, 10/7/2015) revised the non-tax definition of 
small and large employers for purposes of the Affordable 
Care Act. This in turn triggered the modification of a 
benefits-related tax rule under Code Sec. 125(f)(3) 
permitting certain qualified health plans to be offered 
through cafeteria plans. 

Standard mileage rates down for 2016. The optional mileage 
allowance for owned or leased autos (including vans, pickups, or 
panel trucks) decreased by 3.5¢ to 54¢ per mile for business 
travel after 2015. This rate can also be used by employers to 
provide tax-free reimbursements to employees who supply their 
own autos for business use under an accountable plan, and also 
be used to value personal use of certain low-cost employer-
provided vehicles. The rate for using a car to get medical care or 
in connection with a move that qualifies for the moving expense 
decreased by 4¢ to 19¢ per mile. 

Affordable Care Act information reporting deadlines are 
extended. Under the Affordable Care Act, insurers, self-insuring 
employers, and certain other providers of minimum essential 
coverage must file information returns with the IRS and furnish 
certain information to individuals. Information reporting is also 
required for applicable large employers (ALEs). In guidance, the 
IRS has extended the due dates for certain 2015 information 
reporting requirements under the Affordable Care Act. The IRS 
has also provided guidance to individuals who, as a result of 
these extensions, might not receive a Form 1095-B or Form 
1095-C indicating that the individuals had minimum essential 
coverage by the time they filed their 2015 tax returns. 

Health coverage tax credit. The IRS provided guidance on 
claiming the health coverage tax credit (HCTC) for tax years 
2014 and 2015, with particular emphasis on circumstances in 
which the taxpayer also qualifies for the Code Section 36B 
premium tax credit. Eligibility for the HCTC is limited to 
displaced workers receiving allowances under the Trade 
Adjustment Assistance program, and Pension Benefit Guaranty 
Corporation pension recipients who are age 55 or older. For 
months in tax years beginning in 2014 or 2015, an individual 
enrolled in a qualified health plan who is both an eligible 
individual for purposes of the HCTC and the premium tax 
credit in a month may claim either credit for the month. But 
once the HCTC election is made for an eligible coverage month, 
the individual is ineligible to claim the premium tax credit for 
the same coverage in that coverage month and for all 
subsequent months in the tax year for which the individual is 
eligible for the HCTC. 

IRS Compliance Questions on 2015 Forms 5500 Should Not Be 
Completed. 

IRS has announced that because the proposed 2015 IRS 
compliance questions on the Forms 5500 and 5500-SF, and 
Schedules H, I, and R were not approved by the Office of 
Management and Budget when the 2015 Form 5500 and Form 
5500-SF were published on December 7, 2015, plan sponsors 
should not complete these questions for the 2015 plan year. 

Article written by Thomas A. Conlon, Jr., Esq. For more information, 
contact Mr. Conlon at (607) 231-6744 or via email at tconlon@hhk.com. 

http://www.hhk.com/attorneys/thomas-conlon-jr/
http://www.hhk.com/attorneys/thomas-conlon-jr/
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restrooms for a period of time. The employee, however, 
changed her mind and began using the woman’s restroom. 
When the employer sought to enforce the transition plan by 
temporarily preventing the employee from using the woman’s 
restroom, the EEOC found this action constituted 
discrimination. That the employee had initially agreed not to use 
the woman’s restroom made no difference; because the 
employer was preventing the employee from using the restroom 
that reflected the employee’s personal gender identity, the 
employer was discriminating.   

In addition to recognizing a transgender employee’s 
personal gender identity, employers must also ensure that a 
transgender employee’s coworkers handle the employee’s 
transition appropriately. If coworkers refuse to acknowledge a 
transgender employee’s personal gender identity or otherwise 
harass the employee about their status as transgender, an 
employer could be found liable for permitting a hostile work 
environment to exist. In one case, a hostile work environment 
was found to exist, in part, because coworkers refused to call an 
employee who had transitioned from male to female by the 
female name that the employee had asked to be called.  

Gender transitions in the workplace are difficult to 
manage. Handling gender transitions properly requires time, 
effort, and managing any emotions and anxiety that complicate 
the situation. If handled properly, gender transitions need not 
interrupt harmony or productivity. But if an employer handles a 
gender transition improperly, it may incur liability for any 
discrimination or harassment that occurs.  

Article written by Michael Keenan, Esq. For more information, contact 
Mr. Keenan at (607) 231- 6927 or via email at mkeenan@hhk.com. 

n conjunction with America’s increasing support for lesbian, 
gay, bisexual, and transgender rights, transgender persons (people 
whose personal gender identity does not conform to the gender that 
they were assigned at birth) are becoming increasingly open about 
their efforts to transition physically and emotionally to the gender 
that reflects their personal identity. In many instances, gender 
transitions involve a person living every aspect of their life 
according to their personal gender identity—including at their job.   

When an employee undergoes a gender transition, it creates a 
very demanding situation for their employer. The employee’s gender 
transition will be among the most personal and most important 
periods in the employee’s life—it should be handled 
conscientiously. Yet, the transition is likely to create discomfort or 
even tension among some of the employer’s other employees. To 
avoid employment discrimination and harassment claims, an 
employer must ensure that it approaches an employee’s gender 
transition appropriately from an administrative standpoint and that 
it also appropriately manages the workplace environment.  

In 2015, the Equal Employment Opportunity Commission 
(EEOC) established a bright-line rule for how employers must 
handle an employee’s gender transition: whatever gender the 
employee identifies with personally is the employee’s gender. This 
means that if a person who was born a man personally identifies as 
a woman, the employer must treat the employee as a woman. Any 
action by the employer that fails to accommodate the employee’s 
personal gender identity could be the basis for a discrimination 
claim. For example, in one recent case, an employee who was born a 
man informed his employer that he was transitioning to live as a 
woman. As part of a workplace transition plan, the employee and 
employer agreed that the employee would not use any female 

I 

G e n d e r  T r a n s i t i o n s  i n  t h e  W o r k p l a c e :   
A n  E m p l o y e r ’ s  R e s p o n s i b i l i t i e s  

  ew York recently passed the New York Women’s Equality 
Act, designed to protect and further women’s equality in the state. 
This bundle of several laws includes provisions that strengthen the 
current federal and state laws that prohibit employers from paying 
women less than men for performing the same work.  

First, this legislation adds a provision that prohibits employers 
from taking adverse action against an employee who discusses his 
or her wages. Although the law permits an employer to establish a 
written policy concerning such discussions and disclosures, such as 
defining limitations on the time and place for such discussions, the 
employer must also consider the National Labor Relations Board’s 
(NLRB) position on this issue before such a policy is implemented. 
In this regard, the NLRB considers wage discussions among 
employees to be protected concerted activity under federal law. 

The legislation also expands the coverage of the New York 
Human Rights Law (HRL) to all employers in sexual harassment 
cases, regardless of the number of employees. The HRL was also 
amended to allow prevailing plaintiffs in sexual harassment and 
gender discrimination cases to recover attorney’s fees. Prevailing 
defendants may be awarded attorney’s fees if it is established that 
the action or proceeding was frivolous. This will likely increase 
litigation in the Division of Human Rights. 

In addition, the legislation amends the HRL to protect 
women with children by prohibiting discrimination in 
employment based on “familial status” which is defined as : any 
person whom is pregnant or has a child or is in the process 
securing legal custody of any individual under the age of 
eighteen; OR, one or more individuals under the age of 
eighteen who are domiciled with a parent or another person 
having legal custody of such individual or individuals, or the 
designee of such parent. (The amendment was focused on 
protecting women with children, but it also applies to men in 
the described circumstances.) 

Finally, this legislation further amends the HRL by 
requiring employers to provide reasonable accommodations for 
employees who have a pregnancy-related condition. The 
memorandum explaining this amendment included examples of 
reasonable accommodations, including temporarily removing 
heavy lifting from required job duties.  

The legislation was effective January 19, 2016. 

Article written by John C. Fish, Esq. For more information, contact  
Mr. Fish at (607) 231-6712 or via email at jfish@hhk.com. 

N 
N e w  Y o r k  W o m e n ’ s  E q u a l i t y  A c t  

http://www.hhk.com/attorneys/michael-keenan/
http://www.hhk.com/attorneys/michael-keenan/
http://www.hhk.com/attorneys/john-c-fish/
http://www.hhk.com/attorneys/john-c-fish/
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R e c e n t  U p d a t e s  t o   
N e w  Y o r k ’ s  N o t - f o r - P r o f i t  C o r p o r a t i o n  L a w  

n December 11, 2015, Governor Cuomo signed legislation 
amending New York’s Not-for-Profit Corporation Law. The 
amendment include updates the law to correct ambiguous terms,  
revises specific elements of the law so they are clear to non-profit 
organizations, and makes the law more consistent with the original 
intent of the New York State Legislature. 

Updated Definitions 

The term “related party” as used in the statute is expanded to 
include “any other person who exercises the powers of directors, 
officers, or key employees over the affairs of the corporation or any 
affiliate of the corporation.” 

The term “affiliate” now excludes an entity under common 
control with the non-profit corporation or charitable trust. 
“Affiliate” now means organizations that are actually controlled by 
or in control of the non-profit corporation or charitable trust. The 
result is that fewer transactions will qualify as related party 
transactions, especially in a hospital, university, or corporate 
foundation setting. 

The term “independent director” has been expanded to 
include a director or a director with a relative who is a current 
owner, director, officer or employee of an organization that 
conducts the corporation’s annual audit or has conducted the 
corporation’s audit in the past three years. This provision further 
ensures the annual non-profit audit procedure is truly independent. 

The term “entire board” has been further clarified to allow the 
non-profit board to internally define what constitutes the “entire 
board” by setting forth a range of numbers in the by-laws and 
having the majority of the board vote on a specific number within 
the range. If the “entire board” has not been set by board action, 
then the default is the number of directors who were elected or 
appointed at the last annual meeting plus any directors with 
unexpired terms. 

Conflict of Interest Provisions Explained 

The amendments clarify that if a director cannot participate in 
a vote due to a related party transaction or a conflict of interest, the 
director is still considered “present” at the meeting for quorum 
purposes. This has the practical effect of his vote being counted as 
a “no”. Additionally, if a director is prohibited from voting on a 
matter, said director can still present information or answer 
questions at a meeting prior to the vote. Directors may now give 
their annual conflict of interest disclosure statements to either the 
secretary or a designated compliance officer. 

The amendments also clear up confusion over whether 
directors could participate in compensation decisions. Directors 
may participate in decisions regarding their own compensation as 

long as the terms of the compensation are the same for all 
directors. 

Whistleblower Policy Posting 

The amendments provided guidance on how to comply 
with the requirement that a non-profit provide its whistleblower 
policy to volunteers and employees. To comply, a non-profit can 
post its whistleblower policy on its website or at its office, where 
it will be visible and accessible to employees and volunteers. 

Religious Corporations Now Included 

The amendments eliminate the requirement that religious 
corporations may only receive approval from the New York 
Supreme Court before selling, obtaining a mortgage or leasing 
real property. Religious corporations (like non-profit 
corporations) now have the ability to simply seek approval from 
the Attorney General. As a general rule of thumb, Attorney 
General approval is quicker and more cost effective than going 
through the New York Supreme Court. 

Prohibition of Employee Serving as Chair or President 
Delayed 

The amendment delayed the effective date, from January 1, 
2016 to January 1, 2017, for the prohibition of a non-profit 
employee serving as Chair of the Board, President or CEO of 
the organization. Employees of non-profits (usually with title of 
Executive Director or something similar) may continue to serve 
as Chair of the Board, President, or CEO until that date. 

Article written by Ryan M. Mead, Esq. and Alexandra N. Sullivan, Esq. 
If you would like additional literature, guidance on steps you can take to 
comply with the new law, or are interested in a meeting to discuss the law, 
please contact attorney Ryan M. Mead at (607) 231-6928 or via email at 
rmead@hhk.com, attorney Jeremy P. Sedelmeyer at (607) 231-6854 or via 
email at jsedelmeyer@hhk.com, or attorney Alexandra N. Sullivan at  
(607) 231-6753 or via email at asullivan@hhk.com. 
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FOR MORE INFORMATION 

This newsletter is for information purposes only, and does not constitute legal 
advice.  The Publisher assumes no liability for the reader’s use of information 
herein. 

Circular 230 Disclosure:  Any federal tax advice included in this 
communication (including any attachments) was not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding US federal tax-related 
penalties or (ii) promoting, marketing or recommending to another party any tax-
related matter addressed herein. 

 

Anna C. O’Neil, Esq. 

Has joined the Firm as Special Counsel in our 
Syracuse Office. Ms. O’Neil routinely handles 
matters involving Workers’ Compensation Law, 
including the representation of injured workers, 
businesses, and insurance carriers.   

Ms. O’Neil also advises and represents disabled 
individuals seeking Social Security Disability and 

Supplemental Security Income benefits.  Ms. O’Neil practices 
throughout the Central New York area. 
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