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No gas well may be drilled without a permit issued by the New York Department of
Environmental Conservation (“DEC”).? The DEC will establish a “spacing unit” defining the
area from which gas will be drawn and the landowners’ rights to receive royalty payments.®
Vertical wells draw gas from units measuring anywhere from 40 acres to 640 acres, although
most units are in the lower end of the range. All wells are required to be lined with a steel
casing which is further secured by concrete from the surface down through any water aquifers.
Well drilling protocols are contained both in the rules and regulations promulgated by the DEC
and the Generic Environmental Impact

Statement adopted by the DEC in 1992.*

Hydrofracking on a relatively small scale
(approximately 80,000 gallons) has been
common practice in New York State vertical
wells for over 20 years. The DEC states on its
website that “[n]Jo known instances of gas
contamination have occurred from previous
horizontal drilling or hydraulic fracturing projects
in New York State.”

Fooos - Aquifer

Directional or Horizontal Drilling allows a
company to drill vertically like a traditional well
and to then turn the drill bit and drill up to a mile
or more horizontally. The well is cased in a

similar fashion as a vertical well. Most © Geology.com
Marcellus spacing units will be in the 640 acre Graphic from Geology.com
range.

Natural gas in the Marcellus Shale is trapped in minute pockets in the shale and can only be
extracted and captured if the shale is broken up or fractured. This is accomplished by piercing
the horizontal well casing followed by the infusion of up to three to four million gallons of water
under high pressure to fracture the shale and release the gas (“Hydrofracking”).

The water that is pumped down the well is mixed with a “fracking fluid” and a “propant”.
- The propant helps keep the minute shale pockets open and is typically sand.

- The fracking fluid is the focus of most environmental concerns. The Fracking fluid
serves a number of purposes: it reduces friction to allow the mixture to be pumped at
a higher rate and under higher pressure, it contains a biocide to prevent microorganism
growth in the fractures, stabilizers prevent metal pipe corrosion and acids remove
drilling mud damage. Industry sources say the chemicals make up less than ¥ of 1%
of what is injected into a well; the rest is water.

% see N.Y. Envtl. Conserv. Law §23-501 (LexisNexis 2011)
3 N.Y. Envtl. Conserv. Law §§23-501, 503, 701 and 901
* See 6 NYCRR §8§550-559 (2011)
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Environmental Concerns with “Fracking”:

1) Some companies are reluctant to release the ingredients of their fracking fluid
because they are “proprietary” and secret. According to a Chesapeake Energy
information pamphlet, some of the chemicals include: Hydrochloric acid or
muriatic acid, Glutaraldehyde, Ammonium persulfate, n,n-dimethyl formamide,
Borate salts, Petroleum distillate, Guar gum or hydroxyethyl cellulose, Citric acid,
Potassium chloride, Ammonium bisulfite, Sodium or potassium carbonate, Silica,
guartz sand, Ethylene glycol and Isopropanol. The pamphlet also points out that
most, if not all, of these chemicals are also used in varying concentrations in
household products.

2) Depending on the subsurface geology, between 10% and 50% of the water that
is sent down actually comes back up (the “Flow back”). The water that comes up
may also contain brine, or concentrated salt water, residual fracking fluids and
some naturally occurring radioactive materials.

3) In some instances, flow back fluid may be stored temporarily in open pits above
ground, which could lead to ground water contamination if there is an accident.

4) There are concerns that the frack fluid could migrate upwards from the shale
layer or escape the well casing and enter the aquifer.

5) Treatment and disposal of the large volume of frack fluid once it is extracted from
the well is also a concern.

B. MONEY

The potential monetary rewards to landowners through lease and royalty payments are
enormous. There are also potential monetary benefits for state and local governments.

Landowners. For landowners, the benefits consist primarily of lease payments and royalties,
although some landowners may also try to obtain free gas from a well on their property.

Boom and Bust. Three years ago, before the leasing boom, bonus payments of
$10.00 - $100.00 per acre were the norm in New York and royalties were 12.5%. In May
of 2008, XTO Energy signed a five year lease deal with members of a landowner “coalition”
in the Deposit area for $2,411.00 acre. The royalty rate was 15%. The coalition consisted
of approximately 38,000 acres of land. A feeding frenzy of sorts followed as gas companies
lobbied for deals with landowners and coalitions. That all stopped in New York in the late
summer of 2008 after the institution of the so-called “moratorium” on horizontal Marcellus
wells, the collapse of the economy and the drop in the price of natural gas. Since the
moratorium went into effect in New York (July 23, 2008), lease offers have dried up and
only one coalition has signed a lease deal. The South Maine Millennium Coalition in Broome
County, which was represented by Hinman, Howard & Kattell, LLP, signed 3,500 acres with
Inflection Energy LLC out of Colorado in February, 2010. The deal provides for staggered
lease payments on an eight-year lease that could total $6,000.00 per acre. The royalty is 20%.
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Inflection is required to drill three (3) test wells by 2012. Both sides have rights to terminate
the lease if the moratorium continues. ®

South of the Border. In Pennsylvania, gas exploration is booming and landowners are
getting a signing bonus as high as $5,500.00 an acre for a five-year lease and frequently
seeing royalties of 20%. Nearly 1,400 Marcellus wells were drilled in Pennsylvania in 2010.°

The Real Money. Early lease signers were mainly looking at the upfront lease “Bonus”
payments. Most have now learned that the real money is to be made in royalty payments.
Examples: Assume the land owner has 100 acres of land, in a unit of 640 acres, the royalty
rate is 12.5%, the price per MCF is $3.76 and the well head production flow rate is 1.5 Million
Cubic Feet (MMCF) per day. The landowner’s annual income would be over $40,000.00. If
you increase the royalty rate to 18%, the annual income would be over $57,000.00. If the flow
rate is increased to 4.0 MMCF, with a royalty rate of 12.5%, the annual royalty income jumps
to over $107,000.00. A royalty rate of 18% at the higher flow rate would increase the annual
income to over $154,000.00 and some wells will produce for many years. (The key variables
are the well’s flow or production rate, which is just an estimate at this point, and the price per
MCF.)

Property Values. Speculation has also driven up the price of vacant land in the
Marcellus footprint, especially in areas close to the Millennium pipeline.

Coalitions. The potential rewards have captured the imagination of landowners who
want to lease their land, as well as those who want to protect their land. Landowners have
formed “coalitions” to level the playing field with gas companies and negotiate lease payments.
The Joint Landowners Coalition of New York, Inc. was formed to coordinate the efforts of the
various coalitions, including hiring a lobbyist to represent their interests in Albany.’

Severance Tax. Most states impose a severance tax on oil and gas production. For example,
Texas imposes a gas severance tax of up to 7.5% of the market value of gas produced and
saved. Oklahoma has a variable rate severance tax that is capped at 7.0%. Texas received
over $725 Million from its National Gas Production Tax in 2010, which was its lowest total
since 2002.2 We do not have a severance tax in New York. Could a severance tax help our
State’s budget shortfall or help fund the additional DEC employees necessary to monitor
expanded drilling in the State?

Real Estate Taxes. Local communities receive real estate taxes based on production units.
Each production unit receives its own tax map number and real estate tax bills. The office of
Real Property Tax Services has an extensive discussion at its website.” ORPS has previously
opined that it is possible to separately assess mineral rights. However, this Spring it issued
an advisory opinion recommending against the practice in the case of short-term leases.*°

A sample tax bill for a gas production unit in Tioga County is shown as Exhibit “C”.

® See Exhibit “B”
® See Pennsylvania Department of Environmental Protection website, http://www.depweb.state.pa.us/
” See Joint Landowners Coalition of New York, Inc. Homepage, http://www.jlcny.org
8 See Texas Comptroller of Public Accounts Website,
http://www.window.state.tx.us/tax info/nat-gas/index.html
® http://www.orps.state.ny.us
4 OP Counsel SBEA NO. 77; 7 OP Counsel SBEA NO. 20 (See Exhibit “D")
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Permit Fees. Well operators must pay permit fees with every application based on the depth
and/or length of the well.

Other Possible Municipal Revenue Sources.

a) Local and State Governments can lease their land for the lease payments and
royalties. Broome County has received but rejected two lease offers during the
last year;

b) Broome County reserves mineral rights on tax foreclosed land for parcels over
five acres that it auctions at tax foreclosure auction sales; and

C) Local waste water treatment facilities are looking to sell water to companies for
use in Fracking operations.™*

[I. STATUS OF GAS EXPLORATION AND ENVIRONMENTAL REGULATION
A. NEW YORK

Issuance of well permits is regulated by the DEC.** The State “supersede[s] all local laws or
ordinances relating to the regulation of the oil, gas and solution mining industries; but shall not
supersede local government jurisdiction over local roads or the rights of local governments
under the real property tax law.”*?

In 1992, the DEC issued a Generic Environmental Impact Statement (“GEIS”) to govern the
issuance of well drilling permits. The GEIS was issued four years after the draft GEIS was
prepared in 1988.

In July, 2008, Governor Paterson signed a Bill setting forth new spacing rules for drilling in the
Marcellus Shale that allows for the creation of units of up to 640 acres.™

At the same time, the Governor directed the DEC to prepare a supplemental GEIS to address
potential impacts from new horizontal drilling techniques. (Exhibit “F”)

On October 6, 2008, a Draft Scope for the Supplemental GEIS was published. Six public
scoping sessions were held in November and December, 2008. 188 verbal comments and
3,770 written comments were received. A Final Scope was issued on February 6, 2009.

On September 30, 2009, the draft SGEIS was issued. The comment period closed on
December 31, 2009. Over 13,000 comments were received.

™ see Exhibit “E”

2 5ee N.Y. Envtl. Conserv. Law Article 23 (2011); 6 NYCRR Parts 550-559 (2011)
" N.Y. Envtl. Conserv. Law §23-0303(2) (LexisNexis 2011)

* See §23-0501 N.Y. Envtl. Conserv. Law
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On October 28, 2009, Chesapeake Energy Corporation announced it will not drill in the
New York City Watershed.

“We are not going to develop those leases, and we are not taking any
more leases, and | don’t think anybody else in the industry would dare to
acquire leases in the New York City watershed,” Aubrey K. McClendon,
the chief executive officer at Chesapeake Energy, said in an interview on
Monday in Fort Worth. “Why go through the brain damage of that, when
we have so many other opportunities?"*

On November 24, 2009, Attorney General Cuomo announced an Agreement with Fortuna
Energy to allow landowners out of improperly extended leases. Fortuna had been sending
letters to landowners (whose low rent leases were about to expire) stating that Fortuna had
the right to extend the leases due to the moratorium because of force majeure or similar
clauses. (See Exhibit “G”)

April 23, 2010, DEC announces that SGEIS will not cover the New York and Syracuse
Watersheds, meaning that any company seeking a permit to drill a Marcellus Well in the
watersheds will have to complete a site specific EIS. Commissioner Grannis cites a concern
with the possibility of takings (condemnation) litigation by landowners deprived of leasing
revenues if the DEC issued an outright ban.*®

In October 2010, Governor Paterson fired DEC Commissioner Grannis due to complaints
over staffing cuts in a leaked memo.

December 11, 2010, Governor Paterson vetoes S8129B/A11443B — (last passed by the
Assembly on November 29, 2010). Bill would have suspended issuance of new permits for
“wells which utilize hydraulic fracturing for the purpose of stimulating natural gas or oil in low
permeability natural gas reservoirs, such as the Marcellus and Utica shale formations” until
May 15, 2011. The gas industry contended this Bill would halt the practice of hydrofracking in
all wells, including vertical wells, and would affect 300 companies that employ 5,000 people.*’

Along with the veto, Governor Paterson simultaneously issues Executive Order Number 41
ordering the DEC to publish a revised Draft SGEIS “on or about June 1, 2011”, accept public
comment for at least 30 days thereafter and schedule public hearings if it deems them
necessary. Additionally, the Order acknowledges that no permits may be issued until the
Final SGEIS is completed. (Exhibit “H”) This Order was affirmed by Governor Cuomo on
January 1, 2011 in his Second Executive Order.

On January 4, 2011, Governor Cuomo approved Joseph Martens as the new

DEC Commissioner. Mr. Martens was the President of the Open Space Institute. He

was quoted in an earlier speech as having said he did not see why the DEC had to rush to
judgment on this issue, but that they should wait until the results of further studies on
hydrofracking were completed, including an EPA Investigation that will be discussed below.?

5 Jad Mouawad and Clifford Krauss, Gas Company Won't Drill in New York Watershed, N.Y. Times, October 28, 2009, at A27.
*® Mireya Navarro, State Decision Blocks Drilling For Gas in Catskills, N.Y. Times, April 24, 2010, at A15

7 See Independent Oil & Gas Association of New York Website, http://www.iogany.org

'8 See Open Space Institute Website at: http:/www.osiny.org
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But Mr. Martens was quoted more recently as saying he did not think the DEC had to wait for
the completion of the EPA Study.*®

B. FEDERAL AND MULTI-JURISDICTIONAL REGULATION

Safe Drinking Water Act - The Federal Environmental Protection Agency’'s (“EPA”) primary
authority to regulate drinking water is contained in the Safe Drinking Water Act.?’ The EPA
governs the Underwater Injection Control (UIC) program that regulates the subsurface injection
of fluids and mandates minimum State requirements for regulating underground injection of
fluids. In the Energy Policy Act of 2005, Congress exempted from the Safe Drinking Water Act
“[t]he underground injection of fluids or proping agents (other than diesel fuels) pursuant to
hydraulic fracturing operations related to oil, gas, or geothermal production” activities.?*

Clean Water Act — The Federal Energy Policy Act of 2005 may have exempted well site
activities that disturb one or more acres from National Pollutant Discharge Elimination System
Stormwater Permits Statute.?

The Fracturing Responsibility and Awareness of Chemicals Act of 2009 (the “Frac Act”
HR2766/S1215 introduced 6/9/2009). Was designed to close what environmental advocates
refer to as the “Halliburton loophole” created by the Energy Policy Act of 2005 and require full
disclosure of contents of fracking fluids. This Bill is still pending in Congress.

EPA Investigation Into Hydrofracking - The EPA was urged to review the risk that hydraulic
fracturing poses to drinking water by Congress in 2009.” The Conference Committee making
the request “question[ed] whether past review by the Agency relied on independent sources of
information and the best available science.”®*

The EPA announced on March 18, 2010 that “it will conduct a comprehensive research study
to investigate the potential adverse impact that hydraulic fracturing may have on water quality
and public health.”®

Four public hearings were held nationally from July-September, 2010, including a two day
meeting in Binghamton on September 13 and 14, 2010, to help the EPA prepare a draft study
plan. The EPA expects to commence the study in early 2011 and have initial study results
available by late 2012.%°

The EPA sent an Information Request to nine hydraulic fracturing servicing companies on
September 9, 2010 seeking chemical composition of Fracking Fluids. Eight out of nine
companies voluntarily complied, with the exception of Halliburton.

19 Nick Reisman, State Continues Cautious Drilling Approach, PressConnects.com, February 8, 2011
%42 U.S.C.S. § 300 (LexisNexis 2011)
1 42 U.S.C.S. §300h(d)(1)(B)(ii) (LexisNexis 2011).
233U.8.CS. §1362(24) (LexisNexis 2011) But see National Resources Defense Council vs. USEPA 526 F.3d 591 (9”‘ Cir. 2008)
% see House of Representatives' Fiscal Year 2010 Appropriation Conference Committee report, H.R. Rep. No. 111-316 (2009) at 109, and the House
24/—\dppropriations Committee report on the same legislation, H.R. Rep. No. 111-180 (2009) at 99-100
|

z: See EPA announcement at Exhibit “I”
Id

-7 -

WWW.HHK.COM



HINMAN, HOWARD & KATTELL, LLP

The EPA issued a subpoena to Halliburton on November 9, 2010 requiring it to submit
information by December 1, 2010. Halliburton responded by listing chemicals it has used in
recent Pennsylvania operations in a section of its website. Halliburton subsequently
announced it would comply with the subpoena by January 31, 2011.

Water Withdrawals in the region are regulated by the Susquehanna River Basin Commission
and Delaware River Basin Commission (“DRBC”). On December 9, 2010 the DRBC proposed
rules to protect “water resources of the Delaware River Basin during the construction and
operation of natural gas development projects.”*’

lll. EFFECT ON THE PRACTICE OF REAL ESTATE LAW

Even though Marcellus development may be at a standstill, gas exploration has already started
changing the practice of law in Upstate New York. In addition to signing gas leases, people
have started to sever mineral estates from the surface estate to obtain or retain gas wealth for
themselves and their heirs. These developments have raised a number of issues.

Gas Leasing — In the rush to sign a lease that will bring fast cash, a landowner may
inadvertently restrict the future development, enjoyment or marketability of his/her land. A
lease with no restrictions on surface activity may lead to placement of gas production facilities
such as wells and pipelines that will affect immediate enjoyment of the land and/or make the
property difficult to sell or mortgage in the future. Lawyers are now called upon to negotiate
leases with Landmen or gas companies prior to client execution. Lawyers also need to review
existing leases for purchasers, banks or title companies with greater frequency.

Impact on Real Estate Sales

a) Adjustment Issues. - What happens if a seller signs a contract to sell his land
one year after signing a gas lease and receiving a large upfront payment
covering a five year lease term? Does the seller have to adjust the “rent” and
give the buyer 4/5 of the upfront payment, even after paying taxes on this
ordinary income? Who should get the future royalties? (See Broome County
approach at Exhibit “J”).

b) Disclosure. - Disclosure of existing leases, pending compulsory integration
orders and activity on neighboring properties is becoming standard practice.
(See Exhibit “J").

C) Financing and Title Limitations. — It is important to determine if financing and title
coverage is available on leased or severed property as soon as possible after a
contract is signed to avoid finding out that the bank or title company will not
accept the lease or severance shortly before the scheduled closing.

" See Delaware River Basin Website, http://www.state.nj.us
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Real Estate Financing - Gas leasing and severed mineral estates affect Lenders on several
levels:

a) Lenders may want to review and enhance their loan documents to assure that,
upon a default, they receive the benefits of any lease payments and royalties as
additional collateral for their loans;

b) Lenders need to consider the impact of possible environmental contamination on
mortgaged property;

C) Lenders must determine whether or not to permit a mortgage on property that
contains a lease or severance of the mineral estate from the surface estate;

d) Will a bank accept, and are appraisers able to provide, appraisals that value the
mineral estate?

e) Can a lender sell a mortgage subject to a mineral severance or gas lease on the
secondary market?

f) What title coverage will Lenders require to insure that their loans can be sold on
the secondary market?

Freddie Mac guidelines permit “[e]xceptions for outstanding oil, gas, water or mineral rights”,
so long as such exceptions are:

- “ .. [Clommonly granted by private institutional Mortgage investors in the area where
the Mortgaged Premises are located, and:

- The exercise of such rights will not result in damage to the Mortgaged Premises or
impairment of the use or marketability of the Mortgaged Premises for residential
purposes and there is no right of surface or subsurface entry within 200 feet of the
residential structure, or

- There is a comprehensive endorsement to the title insurance policy that affirmatively
insures the lender against damage or loss due to the exercise of such rights.”

No clear consensus has emerged among New York lenders on whether or not to accept
mortgages subject to gas leases or a severed mineral estate. The New York title industry has
also not adopted uniform standards on what they can insure and the coverage that they can
provide. These matters are currently dealt with on a case by case basis. A uniform approach
from mortgage lenders and the title industry would help borrowers and their attorneys in this
new environment.

Compulsory Integration — Even if a landowner refuses to sign a lease, he/she may be
compelled to join a gas production unit through the DEC’s compulsory integration procedure.?
The Landowner will be compensated for his/her share of gas taken from the unit at the
statutory minimum royalty rate of 12.5%, but the landowner will not receive lease rental

8

% N.Y. Envtl. Conserv. Law §23-901 (LexisNexis 2011)
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payments. A landowner may also elect to become an “Integrated Participating Owner” or an
“Integrated Non-Patrticipating Owner.” (See Compulsory Integration Election Form at
Exhibit “K”)

Retention of Mineral Rights — Increasing numbers of Sellers want to retain “mineral rights”
when they sell their property.

Severing the mineral estate from the surface estate is also becoming a commonly used tool for
managing potential wealth, estate planning and protection from potential liability associated
with gas drilling. Limited liability companies are frequently used to hold title to the mineral
estate and even surface estate to provide increased flexibility and liability protection.

Severing a mineral estate presents a host of questions or problems:
- How do you define “mineral rights™? Minerals implies mining hard ores and
surface extraction, but does not necessarily include gas and oil.

- How do you place a value on mineral rights?

- Do you want the party holding the oil and gas rights to have the right to use the
surface to obtain access to the oil and gas? Generally, the mineral estate is the
dominant estate.

- Can you obtain title insurance to insure a mortgagee and surface owner when
the mineral rights have been severed from the surface estate?

- Can the mineral rights be separately assessed and taxed?
- Can the mineral rights be foreclosed in a tax foreclosure of the surface rights?

- There have been isolated cases of severed mineral estates from as far back as
the late 1800s which interfere with current leasing rights. Gas companies will not
release a signing bonus to the landowner until they have completed a title search
that frequently exceeds 100 years. How long of a title search will you require?

- Are there any guidelines practitioners should follow now to avoid a future wave of
unmarketable titles?
Lawyers may want to consider the following points when severing a mineral estate:

1) eliminate the use of the term “minerals” or limit the definition of minerals to “gas
and oil rights” to exclude gravel or other material that must be extracted through
the surface;

2) include terms such as “gas and oil rights” in your mineral reservation if you want
to make sure that the mineral reservation gives your client the right to lease gas
rights;

3) define the “surface” estate to include the property to a depth of 1,000 feet
beneath the surface, this will cover any aquifers and exclude surface minerals.

4) place a restriction on the mineral estate, limiting or prohibiting surface access by
the mineral rights holder;
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5) carve out five acres around a home from a mineral reservation to assure that a
future buyer of the home will be able to obtain financing and title insurance; and

6) require an extended title search of at least 100 years to assure there has not
been a prior mineral severance.

SUMMARY

The future of gas drilling in the Marcellus Shale in New York is unclear at this point. It will be
interesting to see the approach of the new Governor and DEC Commissioner. Will the DEC
wait for the completion of the EPA’s Hydrofracking Study to issue its final SGEIS? Will budget
shortfalls, a sluggish Upstate economy and the pleas of property owners and landowner
coalitions influence the government to accept some level of Marcellus drilling? If and when
gas exploration of the Marcellus Shale is approved for New York, the gas industry will likely
face more stringent regulations in New York than it faces in any other state.

These materials were prepared by John E. Jones, Esq. in connection with a presentation Mr. Jones
made at the Annual Meeting of the New York State Bar Association’s Real Property Section in
New York City in January, 2011. For more information, Mr. Jones can be reached at (607) 231-
6738 or via email at jjones@hhk.com
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EXHIBITS

Map of Existing Wells

Binghamton Press Article on Coalition Signing

Sample Tax Bill on Production Unit

ORPS Opinion

Article on Water Sale for Fracking

Governor Patterson directs preparation of SGEIS

Attorney General’'s Press Release on Fortuna Settlement
Governor Patterson’s Executive Order Regarding Redraft of SGEIS
EPA Announces Hydraulic Fracturing Study

Sample Contract Language

Compulsory Integration Election Form












EXHIBIT D



EXHIBIT E
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_0wego eyes lucrative deal to
sell wastewater to gas
drilling firm

By Steve Reilly -sreilly@gannett.com » December
5, 2010, 6:50 pm

Most people look at the water coming out of the
back end of a sewage plant and see ... water,

Mayor Ed Arrington thinks about what could be
coming out of the back end of the Village of Owego

Wastewater Treatment plant and sees ... dollar signs.

That's because the village could gain up o $36.5
million over the next 10 years by selling treated
sewage wastewater, a byproduct that otherwise

would get dumped back into the Susquehanna River.

Inflection Energy, a Denver-based startup natural
gas company, has offered to purchase up to
200,000 gallons of water per day from the Village of
Owego for 5 cents per gallon in a 10-year deal that
is scheduled to come before the Owego village
board for a vote on Monday.

Inflection would use the water in its drilling
operations in Tioga and Broome counties. The
company is interested in purchasing treated water
rather than drawing it straight from the river
because the treated effiuent has a lower turbidlty, or
is less cloudy, Arrington said.

“That's the only advantage that | know of," he said.
“I'm not saying they're not going to use water from
the river as well — | think they will. But, they want to
use water from us as well, and that's fine.”

Inflection CEQO Mark Sexton was out of the country
on Friday and unavailable for comment.

The potentially lucrative offer is nothing to sniff at,
Arington said.

"I's hard for me to walk away from something like
that," the mayor said. "It looks like a win-win
situation that just happened at the right time for the
village.”

Revenue from the deal would fund the $7.2 million
in improvements to the sewer system needed to
comply with the Environmental Protection Agency’s
Chasapeake Bay watershed pollution reduction

requirements, Arrington said. It would also go
toward upgrades to village streets and sidewalks, he
said.

"If you were sitting in my chair, and you got fold

that over the next several years you've got to figure
out where $7.2 million was going to come from, and
all of the sudden Inflection Energy came by and said
"I want something you've got,' if you were just
happening to throw it out, what would you do?"
Amrington said. "This is an opportunity for the
village, and | hope that the village board will look at
it the same way."

The Owego plant produces an average of about
370,000 gallons of treated effluent per day, all of
which is sent back to the Susquehanna River, plant
superintendent Ron Horton said.

For Inflection to extract the water in compliance with
state Department of Environmental Conservation
regulations, it would first have to flow through an
ultraviolet disinfection unit that currently doesn't
exist. Inflection would pay for the $400,000
construction cost of the unit, then be reimbursed by
Owego, which would temporarily reduce the fee
inflection pays for the water it takes from the system.

To access the water, Inflection would aiso build,
and pay for, a delivery system that would run under
state Route 17, Horton said.

There are other hoops to jump through, including a
lengthy permitting process involving the
Susquehanna River Basin Commission -- a state-

federal agency that oversees water withdrawals in a




“pressconnects.co

three-state area — and the DEC.

If the project goes forward, it would be only the
second of its kind in the SRBC's 27,000-square-mile
territory, according to Susan Obleski, the
commission's director of public relations.

The only other application to SRBC for withdrawal
from a sewage wastewater plant for natural gas use
was filed by the Hughesville-Wolf Township Joint
Municipal Authority in Lycoming County, Pa.,
Obleski said. it has not yet been approved, and is
scheduled to go before the SRBC's board on Dec.
16.

in addition to approval from SRBC, the proposed
Owego project would require DEC to approve a
modified State Pollutant Discharge Elimination
System permit and a new State Environmental Quality
Review.

Arrington acknowledged all of the approvals could
take months, if not a full year.

"Even if it's approved Monday night, we probably
won't see any water sold untif August,” he said.

There is another potential snag: full-scale natural
gas drilling in the Southern Tier might not happen
any time soon.

"If the gas drilling doesn't go, then obviously we
won't reap the money,” Arrington said. "But if it
comes in two years from now, then it will be just as
needed.”

Inflection leased about 3,000 acres from Town of
Maine landowners in February in an $18 million
deal, and has drilled several wells into a gas-
bearing zone beneath the Marcellus called the
Oriskany while permitting for Marcellus Shale
drilling has been delayed by a state environmental
review.

The company also put two multi-million dollar lease
offers before the Broome County Legislature this
year for 3,200 acres of county-owned land. The first
proposal was taken off the table; the second was
voted down by legisiators.

Owego Mayor Ed Arrington, left, and Ron Horton,

chief operator of the wastewater freatment plant,
overlook settling tanks Friday at the Village of Owego
facility. Treated water passes through the tanks and

into the Susquehanna River.(REBECCA CATLETT / Staff
Photo)




EXHIBIT F

FOR IMMEDIATE RELEASE:
July 23, 2008

GOVERNOR PATERSON SIGNS BILL UPDATING OIL AND GAS DRILLING LAW;

PLEDGES ENVIRONMENTAL AND PUBLIC HEALTH SAFEGUARDS
Govemnor Directs DEC to Update Environmental Impact Statement

Legisiation Will Increase Administrative Efficiency, Without Sacrificing Environmental Protections

Governor David A. Paterson today signed a bill that extends the State’s uniform well spacing system to include additionai
wells and drilling activity, induding horizontal well drilling. The Environmental Conservation Law previously established
“epacing units” and “set back” requirements only for some types of drillting activity. A spacing unit is the iand area from
which a well is expected to recover oi or gas; a setback is the distance that a well must be from the boundaries of the
spacing unit. The bill also adds requirements about how wells may be located within spacing units.

The new requirements will lead to greater adminlsi:rative efficiency, result in more effective recovery of oll and natural
gas, and reduce unnecessary land disturbance.

Importantly, the bill does not refax environmental safeguards.

"This new law will ensure greater efficiency in the processing of requests to permit oil and gas wells, while maintaining
environmental and public health safeguards,” said Governor Paterson. “Natural gas exploration has the potential to
increase domestic supplies of natural gas, create jobs, expand the tax base and benefit the upstate economy. My
administration is committed to working with the public and local govemments to ensure that if the drifling goes forward,
it takes place in the most environmentally responsible way possible.”

Department of Environmental Conservation Commissionier Pete Grannis said: “This new law appropriately addresses the
issue of how oll and gas wells will be spaced without compromising the environmental oversight. Let it be dear: DEC will

- be vigllant in ensuring environmental safeguards. Water protection will be a top priority. As the issue of potential natural
gas drilling develops, Govemor Paterson and DEC are committed to exercising its authority to protect New Yorkers and
their environment."

There has been heightened public attention around drilling because the natural gas industry has expressed an interest in
drilling for natural gas that is located in the Marcellus Shale formation, situated primarily in the Southern Tier and the
Catskills. To date, three drilling applications have been received by the Department of Environmental Conservation for
gas wells in Chenango, Tioga, and Chemung Countles.

In response to increased interest in these gas deposits, and because new horizontal drilling techniques wift likely be
used, Governor Paterson has directed DEC to prepare an updated Generic Environmental Impact Statement under the
State Environmental Quality Review Act (SEQRA) to ensure that all environmental impacts from drilling are addressed.
The update will examine potential impacts from new horizontal dritling techniques, including potential impacts to
groundwater, surface water, wetlands, air quality, aesthetics, nolse, traffic and community character, as well as
cumulative impacts. The update will occur as part of a public process that ensures that concerns raised by residents who.
could be affected by drilling activities are heard and considered. -

in addition, DEC is reviewing a variety of other areas, including staff resourcas, existing regulations, jurisdiction over
water withdrawals, permit application fees and procedures, and legal and regulatory compllance, that could be implicated
by increased drilling activity. . :

Because drilling activity impacts local governments as well, DEC will also be looking at ways to enhance the role of local °
governments in the regulatory process and compliance. -




EXHIBIT G

‘ATTORNEY GENERAL CUOMO ANNOUNCES AGREEMENT WITH FORTUNA
ENERGY ALLOWING N.Y. LANDOWNERS TO NEGOTIATE NEW NATURAL GAS
LEASES

Natural gas drilling company agrees to stop misleading tactics to unilaterally extend leases on New
Yorkers' properties

Fortuna Energy, Inc. will allow hundreds of landowners out of the improperly extended leases and
will pay 8192,500 in settlement

ALBANY, N.Y. (November 24, 2009) - Attorney General, Andrew M. Cuomo today announced that his office has
reached an agreement with Fortuna Energy, Inc. (Fortuna) that will allow customers who were misled and
ended up extending their natural gas leases with the company to renegotiate their terms. The settlement also
stops Fortuna from employing industry-prevalent misleading and deceptive tactics to secure leases from New
York landowners., .

‘The company also agreed to pay $192,500 to the state in connection with the settiement.

*Drifling companies will not be permitted to use misleading letters and dublous legal claims to bully
landowners,” said Attorney General Andrew Cuomo. “Many of these companies use their size and extensive
resources to manipulate individual property owners who often cannot afford to hire a private attorney. This
land-grab practice must stop. Today's settlement is a good first step, as Fortuna is the first company to agree
to stop these practices. My office will continue to investigate the activities of other drilling companies to ensure
that New Yorkers who were wrongly pressured into lease extenslons will have a chance to renegotiate their
leases.”

Fortuna s one of the largest natural gas exploration companies in New York and engages in a natural gas
drilling technique called horizontal, high-volume hydraulic fracturing ("horizontal dritling™). To do so, these
companies obtain leases from landowners which authorize them to conduct operations on the landowners’
properties, with a lease typically expiring after five years if no operations are onqoing on the property.

Beginning in April 2009, Fortuna sent letters to hundreds of landowners whose natural gas leases with the
company were about to expire. These letters falsely stated that Fortuna had the right to extend these leases
without the permission of the landowners. Specifically, Fortuna falsely claimed that the leases contained
provisions that allowed Fortuna to put the lease on hiold until the company could abtain the required horizontal
drilling permits from the New York State Department of Environmental Conservation. In fact, most fandowners’
leases contained no such provisions.

After setting forth these false dlaims, Fortuna’s letters then instructed landowners that If they did not agree to
a three-year extension of the lease with a small percentage increase in royalty payments, the company would
file 3 notice with the appropriate county derk of records declaring that the term of the lease was halted and
obtain a lien against the property. These liens prevented landowners from freely negotiating dsilling rights with
other companies.

As a result of the Attomey General's seftiement, Fortuna has agreed to rescind the letters it sent to
landowners, In addition, Fortuna will remove any liens placed on the land of New York property owner whose
leases have expired and whose leases did not dlearly disclose that they could be extended. Landowners who
agreed to a lease extension as a result of Fortuna’s letter will be given the opportunity to cancel that
extension. Fortuna will contact all affected landowners.

The Attorney General commended Fortuna for its cooperation ir; the investigation and willingness to take
corrective action.

Dean Norton, President of New York Farm Bureau, said, *Farmers actively preserve as working agricultural
landscapes over seven million acres of land in New York, including increasingly valuable mineral rights in areas
such as the Marcellus Shale, New York Farm Bureau applauds the agreement between the Attorney General
and Fortuna as an excellent example of cooperation that will greatly benefit farmers and landowners who
signed contracts many years ago with fithe knowledge, and allow both parties to negotiate with better
information.”

Nick Schoonover, Chairman of the Tioga Landowners Coalition, which represents 1,400 families and more than
102,000 acres in the Southern Tier, sald, “Attorney General Cuomo’s involvement in this issue Is a welcome
addition that has produced positive results. He has been a vital partner to help protect landowners and to keep
drilling companies honest. His office’s understanding of landowners’ rights and tenadity to protect residentsis a
great asset and I look forward to continuing to work with his office to further protect New Yori’s property-
owning families.”

The case was handled by Assistant Attorney General Michael J. Danaher, Jr. under the supervision of Assistant
Attorney General-in-Charge of the Binghamton Regional Office Dennis C. McCabe and Deputy Attomey General -
for Regional Affairs J. David Sampson. _—
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EXECUTIVE ORDER
NO. 41: REQUIRING FURTHER ENVIRONMENTAL REVIEW

WHEREAS, the 2009 New York State Energy Plan supports the development of in-State energy resources, including natural gas,

: | to achieve the Plan's multiple public policy objectives; and

Y | WHEREAS, low-volume hydraulic fracturing, or conventional fracking, has been used successfully and safely in New York State for

many years to extract natural gas consistent with the Generic Environmental Impact Statement (GEIS) for Oll, Gas and Solution
Mining Regulatory Program promulgated by the New York State Department of Environmental Conservation {Department) in

OR | 1992; and
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WHEREAS, new technologies have emerged. and are being deployed in other states, to extract natural gas more efficiently
through a process k as high-vol lic fracturing bined with horizontel drilling; and

WHEREAS, there is 8 need for further study of this new technology prior to deployment in New York State; and

WHEREAS, in 2008, I directed the Cosamissioner of Environmental Conservation to initiate a formal public process to update the
1992 GEIS to ensure that any new technologies deployed in New York State are first thoroughly analyzed and regulated to ensure
that all environmental and public health impacts are mitigated or avoided; and

WHEREAS, the Department issued a draft scope for an updated GEIS on October 6, 2008, heki public meetings in the Marcellus
shale region, received more than 3,000 written comments, and issued a final scope for the Supplemental Generic Environmental
Impact Statement (SGEIS) on February 6, 2009. The Department released the Draft SGEIS for public review and comment on
September 30, 2009, held four public hearings in the region and New York City, and received more than 13,000 written
comments during a public comment period that closed December 31, 2009; and

WHEREAS, tens of thousands of cltizens, landowners, local governments, large and smali businesses, non-governmental
organizations, and other stakeholders have expressed their heartfelt support for or opposition to the new technology, but most
agree that an objective, science-based analysis is the best approach to setting new policy.

NOW, THEREFORE, I, David A. Paterson, Governor of the State of New York, by virtue of the authority vested in me by the
Constitution and laws of the State of New York, do hereby order as follows:

1. The Department shall complete its review of the public comments, make such revisions to the Draft SGEIS that are
necessary to analyze comprehensively the environmental impacts associated with high-volume hydraulic fracturing
combined with horizontat drilling, ensure that such impacts are appropriately avoided or mitigated consistent with the
State Environmental Quality Review Act (SEQRA), other provisions of the Environmental Conservation Law and other laws,
and ensures that adequate regulatory measures are identified to protect public health and the environment; and

2. On or about June 1, 2011, the Department shall publish a Revised Draft SGEIS, accept public comment on the revisions for
a period of not less than thirty days, and may schedule public hearings on such revisions to be conducted in the Marcelius
shale region and New York City; and

3. Recognizing that, pursuant to SEQRA, no permits may be issued prior to the completion of a final SGEIS, the Department,
subsequent to the conclusion of the public comment period, shall report to the Governor on the status of the Final SGEIS
and the regulatory conditions that are necessary to include in oil and gas well permits to protect public heslth and the
environmen!

GIVEN under my hand and the Privy Seal of the State in the City of Albany this thirteenth day of December in the year two
thousand ten.

BY THE GOVERNOR

Secretary to the Govemor

CONTACT THE GOVERNOR | PRIVACY POLICY | DISCLAIMER | ACCESSIBILITY |




EXHIBIT |

EPA Initiates Hydraulic Fracturing Study:
Agency seeks input from Science Advisory
Board

Release date: 03/18/2010

Contact Information: Enesta Jones (MEDIA CALLS ONLY), jones.enesta@epa.gov, 202-564-7873, 202-
564-4355, Lina Younes (PUBLIC INQUIRIES ONLY), younes.lina@epa.gov, 202-564-9924

WASHINGTON — The U.S. Environmenta! Protection Agency (EPA) announced that it will conduct a comprehensive
research study to investigate the potential adverse impact that hydraulic fracturing may have on water quality and
public health. Natural gas plays a key role in our nation’s clean energy future and the process known as hydraulic
fracturing is one way of accessing that vital resource. There are concems that hydraulic fracturing may impact ground
water and surface water quality in ways that threaten human health and the environment. To address these concerns
and strengthen our clean energy future and in response to language inserted into the fiscal year 2010 Appropriations
Act, EPA is re-aliocating $1.9 million for this comprehensive, peer-reviewed study for FY10 and requesting funding for
FY11 in the president’s budget proposal. .

“Qur research will be designed to answer questions about the potential impact of hydraulic fracturing on human health
and the environment,” said Dr. Paul T. Anastas, assistant administrator for EPA’s Office of Research and
Development. “The study will be conducted through a transparent, peer-reviewed process, with significant stakeholder
input.”

EPA is in the very early stages of designing a hydraulic fracturing research program. The agency is proposing the
process begin with (1) defining research questions and identifying data gaps; (2) conducting a robust process for
stakeholder input and research prioritization; (3) with this input, developing a defailed study design that will undergo
external peer-review, leading to (4) implementing the planned research studies.

To support this initial planning phase and guide the developmentof the study plan, the agency is seeking
suggestions and comments from the EPA Science Advisory Board (SAB)—an independent, extemal federal
advisory committee. The agency has requested that the Environmental Engineering Committee (EEC) of the SAB
evaluate and provide advice on EPA’s proposed approach. The agency will use this advice and extensive stakeholder
input to guide the design of the study.

Hydraulic fracturing is a process that drills vertical and horizontal cracks underground that help withdraw gas, or oil,
from coalbeds, shale and other geological formations. While each site is unique, in general, the process involves
vertical and horizontal drilling, taking water from the ground, injecting fracturing fluids and sands into the formation,
and withdrawing gas and separating and managing the leftover waters.

A federal register notice was issued March 18, announcing a SAB meeting April 7-8.

More information on hydraulic fracturing: hitp://www.epa.goviogwdw000/uic/wells hvdrofrac.html

More information on the SAB and the supporting documents: hitp://www.epa.qov/sab
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EXHIBIT J

16. SELLER'S OIL AND GAS LEASE DISCLOSURES:
Oil and/or Gas leases are a valid objection to title.

Selier makes the following representations with knowledge that the Buyer, Buyer's attorney, title insurance
company and real estate agents are relying on the truth and accuracy of Seller’s representations. Liability for
such representations shall survive the closing and shall not merge with any deed:

Seller represents that: \

(1) Séller has never signed an Oil and /or Gas lease affecting this Property.

(2) Seller has never received any rent, bonus, payment, royalty or other compensation for an Oil and /or Gas |
lease affecting this Property. '

(3) Seller has no knowledge of any Oil and lor Gas lease (whether signed by Seller or predecessor in ht!e)
affecting this Property.

Seller(s) Initials above confirm these representations and no initials shall be placed above if such
representations are not accurate. _
Buyer(s) initials are not required.

After signing thls Purchase and Sale Contract, Seller shall not sign any Oil and/or Gas lease for this Property
and Buyer is proceeding with the purchase of the Property in reliance thereon.

The reference in paragraph “11 (B)" of this Contract regarding adjustments of “rents” at closing shalt exclude
any previous payments/compensation to Seller from an oil and/or gas company, uniless otherwise provided for
in writing between Buyer and Seller.

Any and all rights to this Property's minerals, oil and gas, and to future rent, bonus, payment. royalty, or other
compensation associated therewith, shall be transferred with the Property to the Buyer, unless otherwise
provided for in writing between Buyer and Seller. _




EXHIBIT K

06-1-1 DIVISION OF MINERAL RESOURCES - BUREAU OF OIL AND GAS REGULATION
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

AR
Compulsory Integration Election Form .,.‘

This section to be completed by the Well Operator.

Well Name: Well Operator: Owner:
API Number: 31- Tax Parcel ID No.:
Date Permit Issued: Well Operator’s Address: Total Spacing Unit Acreage:
Date of Integration Hearing: Parcel Acreage in Unit:
Proportionate Share of Acreage in Unit: %

The Department of Environmental Conservation (“DEC™) has issued a permit to drill the subject well. Owners in the spacing
unit for the well who have not reached a voluntary agreement with the Well Operator are subject to compulsory integration per Section
23-0901 of the Environmental Conservation Law (“ECL”). The Well Operator has identified you as such an owner, and has sent you
this Compulsory Integration Election Form (“the Form") by certified mail in order to comply with ECL §23-0901(3)e)(1)().

You must select one of the following options and have your signature witnessed by a Notary Public. Within 21 calendar days
of the day you received the form, you must send the signed, notarized original Form to DEC and send a copy of the signed, notarized
Form to the Well Operator. If you fail to make an election by the required date, you will be integrated as a Royalty Owner.

The Well Operator’s copy should be retumed by certified mail, return receipt requested, to the address stated above. The
original, signed and notarized Form should be retumed, by certified mail, return receipt requested, to: .
Director, Bureau of Oil and Gas Regulation
Division of Mineral Resources
NYS Department of Environmental Conservation
625 Broadway, Albany, NY 12233-6500

This section to be completed by the owner. Check onl 3 ,
Integrated Royalty Owner - If you make this election, you will receive a royalty equal to the lowest royalty contained in a
lease in the unit, but not less than a one-eighth (12.5%) share of the proceeds from the sale of production from the well, based
on your proportionate share of acreage in the unit. You shall have no obligation to the Well Operator or any other owner for
any charges, taxes or fees associated with the operation of the well, and notwithstanding any other law to the contrary, shall
not be liable by reason of your status as an integrated royalty owner for any claims for personal injury or property damage
suffered by any person relating to the drilling and operation of the well.

D Integrated Participating Owner - If you make this election, you are agreeing to pay your proportionate share of costs to drill,
complete and e the well. You must pay estimated well costs to the Well Operator by the conclusion of the integration
hearing. You er acknowledge that these costs are an estimate prior to drilling and that you will be responsible for your
share of the actual costs. If you fail to pay your entire share of actual costs, the Well Operator shall have a lien on your share
of production until such costs are recouped. See ECL §23-0901(3) and the enclosed draft integration order for additional
information, including your responsibility for a share of the costs associated with pipelines and certain subsequent operations.

Amount due to well operator by date of hearing if this option selected: (See enclosed document for details).

D Integrated Non-Participating Owner - If you make this election, you are agrecing to reimburse the Well Operator, out of
production proceeds, for the share of costs attributable to your interest plus a penalty of two hundred percent of such costs.
After payout of the costs and penalty, you shall receive the full share of production attributable to your proportionate share of
acreage in the unit, and be responsible for your share of costs. If you fail to pay your share of costs, the Well Operator shall
have a lien on your share of production until such costs are recouped. See EgL §23-0901(3) and the enclosed draft integration
order for additional information, including your responsibility for a share of the costs associated with pipelines and certain
subsequent operations. An unleased Non-Participating Owner shall receive no royalty during the cost and penalty recovery
ph?sclal. If your interest in the unit is derived from a lease, you shall receive royalty payments during payout of costs and penalty
as follows:
¢ During recovery of actual well costs, 1/16 or 6.25%
o During recovery of first 100% of risk penalty, 3/32 or 9.38%
» During recovery of the second 100% of risk penalty, the lowest royalty fraction in an existing lease in the unit, but

not less than 1/8 or 12.5%.
Owner's Signature: Sworn to and subscribed
Before me, this
Owner's Mailing Address: Day of 20
Notary Public




